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CRIMINAL INJURIES COMPENSATION AMENDMENT BILL 2004 
Second Reading 

Resumed from 24 June.   

HON PETER FOSS (East Metropolitan) [10.47 am]:  I am very grateful, at long last, to get an opportunity to 
address the House.  I was beginning to think that it was government hour and that the Opposition would never 
get a chance to speak!  I note that in that hour, the Government managed to empty both the public gallery and the 
President’s gallery, except for a few stalwarts.  I congratulate them on their persistence.  I hope that they feel 
rewarded by having a slightly more entertaining time in the future.   

Because I am the first speaker today in a real debate, I will make a few remarks about the pleasure of being in 
Kalgoorlie.  There are not too many places in Western Australia in particular that can arrange two suitable 
venues for regional sittings.  The venues are so suitable that they are better than the one we have back in Perth.  
This could be a permanent place for the House to sit.  I was wondering whether during the committee stage of 
Bills, we could draw the curtain so that the President disappears from view.  That would signify to the public that 
the House is in committee.  In the Legislative Assembly the mace is moved to inform the public that the House is 
in consideration and detail, whereas we have no way of informing the public.  They often wonder why the 
member chairing the sitting is in the wrong chair.   

I also feel that I am sitting in the Supreme Soviet.  The large red curtain behind the President is very impressive.  
From a distance, the gold seal looks a bit like the old hammer, sickle and stars, which I am sure is extremely 
appropriate.  The tradition of Parliament moving around is an old one.  Indeed, until about the time of the 
Restoration during the reign of Charles II, it was a regular occurrence.  I think it mainly occurred because the 
monarch needed to progress around England and he or she used to summon the Parliament only very 
occasionally, when it was absolutely necessary.  The monarch was sometimes in a different place from 
Westminster, so a number of statutes were passed that took the name of the -   

Several members interjected.   

Hon PETER FOSS:  I have done it now!  I have totally driven them away!  They must have been stalwart Labor 
people who thought they would stick to anything for Labor.   

Some of the statutes took the name of a place.  For instance, there is the Statute of Cambridge.  There was a very 
early Statute of Westminster before the one of 1931.  The Parliament stopped moving only after the restoration 
of Charles II, because Charles II had got sick of moving around.  Some of the Parliaments that took place during 
the time of Charles I were held in Oxford, as the Crown no longer had control of London.   

Hon Jim Scott:  I think they moved around because people got sick of them.   

Hon PETER FOSS:  There were all sorts of reasons, but I think the main reason for Charles I was that there was 
a threat to his life, which sounds like a fairly good reason.  It was the same sort of threat as the one in 1942 that 
you referred to, Mr President.   

I am certainly very pleased to be here and in such august and comfortable surroundings, if I might say so.  I am 
looking for a slightly shorter chair than the one I have been given, because my feet do not quite reach the ground.  
I am eyeing off Hon Ken Travers’ chair, because I am sure he does not need one as low as the one he has.   

Hon Ken Travers:  If you can find one that is higher than this, I will be happy.   

Hon PETER FOSS:  I am sure that mine is.  The Criminal Injuries Compensation Amendment Bill 2004 is a Bill 
that obviously needs to be passed and will be supported by the Opposition.  It is unfortunate that it had to come 
about, because it is a tidy up Bill caused by reason of the insistence of the Attorney General that every Bill, to 
the extent possible, that functions in the legal area should have his number on it.  Some significant amendments 
needed to be made to provisions governing criminal injuries compensation.  Rather than just making those 
amendments, as a sensible person would do, the Attorney General wanted to leave his print, so we dealt with a 
re-enacted Criminal Injuries Compensation Bill in 2003.  One of the consequences of the Criminal Injuries 
Compensation Bill 2003, and of having one that was peculiarly the Attorney General’s, was that people missed 
out on a very worthwhile change for which they had been waiting a long time.  It was a change that was well 
overdue.  I will read from a speech given in the other place in 1997, to give members some idea of how 
longstanding were the amendments that were made in 2003.  The speech was on the amendment Bill introduced 
in 1997 and states -  

The scheme of the Act is that it provides an outdated maximum of $15 000, or such other amount as is 
provided in the regulations.  The regulations were amended in 1991 to provide for the greater amount of 
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$50 000.  We are seeking to put back into the Act the maximum amount payable of $75 000, but allow a 
capacity in the future to increase that amount by amending the regulations.  

I was saying that there were two reasons that we wanted to increase the amount.  First, it is quite clearly 
deficient as a maximum amount.  The simple question is whether $50 000 is appropriate compensation 
for the loss of a human life, and the answer is no. 

The second reason is that this amount was last fixed in 1991.  Members are aware of the extent to which 
the cost of living, prices and values have varied over the past six years and, if anything, to adjust that 
amount by 50 per cent, from $50 000 to $75 000, errs a little on the cautious side of maintaining the real 
value of what was fixed in 1991. 

They are clear words.  A member said in 1997 that the amount of $50 000 was clearly inadequate and that 
$75 000, as the new limit, was barely sufficient to allow for the rise in the cost of living since 1991.  The 
member was introducing legislation in 1997 to amend the then Criminal Injuries Compensation Act to lift the 
sum from $50 000 to $75 000.  That was a commendable move on the part of that member.  Had it been passed - 
unfortunately it was defeated by the then Government -   
Hon Nick Griffiths:  Who was the Attorney General of the then Government in 1997?   
Hon PETER FOSS:  All will be revealed soon.  We will soon find out what happened.   

Hon Nick Griffiths:  We know the story.  You delayed it.  The current Attorney General caused $75 000 to be 
the maximum and you resisted it when you were the Attorney General.  
Hon PETER FOSS:  The member should let me finish.  I hate it when people cannot wait until the end of a story.   
Several members interjected.   

The PRESIDENT:  Order, members!  

Hon PETER FOSS:  I am making a well-constructed speech that moves logically from one step to another, as all 
good speakers should do, and will move inexorably to a particular point.  The argument is clear as it moves from 
one step to another.  It is clear where it is going.  Members opposite are not clever.  It is obvious where it is 
going.  The reason is that we are heading to a denouement.   

Hon Nick Griffiths: You have had so many positions on this issue. 

Hon PETER FOSS:  The Minister for Housing and Works is like those people who sit next to somebody in the 
theatre and start whispering what the ending to the film is.  I would hate to go to a film with him that he had 
already seen, because he would not be able to resist talking during the picture and telling everybody what was 
the surprise ending.   

Hon Nick Griffiths:  There is no surprise ending.   

Hon PETER FOSS:  There is not.  As I said, it is obvious.  

The PRESIDENT:  Order!  Members will come to order.  No talking during the pictures!   

Hon PETER FOSS:  I am making this speech.  The fact that it has an inexorable end is good.  It shows a certain 
skill in speaking.  I am so glad that everybody is listening to me and following my logic.  As I was saying, I was 
reading a speech made in 1997 in which a member - it was not me - suggested that we should raise the sum to 
$75 000 immediately, if not before.  For those members of the audience who do not know the history of this 
matter, it will come as a surprise - it would have done but for the interruptions of the minister - that I was reading 
a speech made by Mr Jim McGinty as the then spokesperson in the lower House of the shadow Attorney 
General.  At that time, I was the Attorney General.  What a reversal of form!  What happened in 2001?  In 2001, 
both the Liberal and Labor Parties went to the election with a promise to raise the amount of compensation.  Our 
offer was not quite as generous as that of the now Attorney General, but the important thing is that the Liberal 
Party quickly carries out its promises.  The fascinating thing about this Act is that the amount can be raised by 
way of regulation.  One would have thought that, on the first day of government, Hon Jim McGinty would have 
gone to the Governor with a regulation to raise the amount from $50 000 to $75 000, as he tried to do in 1997 
and as he said the previous Government should have done.  He said it should be raised to at least $75 000.  One 
would have thought he would have done it immediately.  If he had done that, from that day in 2001 people could 
have received a maximum compensation payment of $75 000.   

Hon Derrick Tomlinson:  Did he?   

Hon PETER FOSS:  No.  That was a good interjection!  It was a well-timed interjection!  The Attorney General 
did not.  Every year I asked when he would raise it.  This was a promise.  He could raise it tomorrow by 
regulation.  I asked whether he would do that.  Did he?  No, he did not.  In the end we had to reintroduce his Bill 
in the lower House.  It was a very clear Bill because it was his Bill.  He understood what it was all about.  We 
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were even able to quote his suggestions.  The Attorney General had made strong suggestions on how necessary 
and overdue this was, and how disgraceful it was that the current situation was allowed to go on a month longer.  
We had to go into the lower House with a Bill and raise the matter again to try to jog his conscience.  If we had 
not done that, I do not think he would have done anything at all.  However, the good thing is that he at least 
responded.  He said the reason it had not been done was that the Government wanted to bring into Parliament a 
complete rewrite of the Act. 

Hon Jim Scott:  It is always much more effective before an election. 

Hon PETER FOSS:  Absolutely!  However, I would not be as cynical as to make that sort of suggestion. 

I return to 2003 when the Government introduced this Bill.  The excuse the Attorney General used for 
introducing his Bill was that he wanted to introduce a complete Bill that re-enacted this whole area of legislation.  
What he wanted was to put his little print on it.  He wanted it to be the Jim McGinty Bill.  So from 2001 to 2003 
people missed out on an increase in compensation so that the Attorney General could proudly have a Bill with 
his number on it.  Wonderful!  What was to stop him on day one of the new Government, even if he wanted to 
bring in such a Bill, from bringing in a regulation?  Nothing stopped him.  Do members realise that the people 
who will principally benefit from this legislation are the secondary victims of murder; that is, the relatives of 
people who are murdered.  Do members know how many murders are committed each year?  It moves a bit, but 
it is approximately 40.  Half of those 40 murders are familial murders in which a child is left destitute.  They are 
the people who have missed out on this extra compensation; that is, 20 times three times $25 000.  That is a fair 
amount of money.  This legislation came from a person who was saying in 1997 that the legislation had been left 
for too long.  I was not saying it; the hypocrite, not me, was saying it.  That is the difference.  Hypocrisy is on 
this Attorney General.  What do we now find with this Bill that he said would make all these changes?  It is quite 
fascinating to see just how important the Bill was, as the Attorney General tried to make out that it was very 
important in 2003. 

I shall refer to the amendments made by the 2003 Bill.  One amendment provided for interim payments to avoid 
victims experiencing financial hardship.  I thought that was a very good move and I am sure it could have been 
made by an amendment Bill; it was an initiative from my time as Attorney General.  Another amendment 
increased the maximum award from $50 000 to $75 000.  It was a pity to hold up that amendment unnecessarily, 
especially when it could have been done by regulation.  More importantly, I called on the Attorney General to 
backdate it at least to the day he introduced the Bill into Parliament, but he refused..  The Attorney General said 
that financial matters cannot be backdated; in fact, they can.  Another amendment gave the chief assessor 
jurisdiction over all applications and standardised procedures.  That is very important housekeeping.  Another 
amendment prohibited compensation when a person was injured in the course of criminal conduct.  That had 
already been done in any event by a Bill that I introduced.  Another amendment provided that when a person 
suffered injury or loss as a result of more than one homicide of close family members, the award could exceed 
the maximum for a single offence by twice the maximum.  The previous Government had actually given far 
more than that by way of ex gratia payments.  Another amendment provided that when a person was injured as a 
result of offences committed by the same offender over a period, the maximum award for the series of offences 
would be no more than twice the maximum for a single offence.  Another amendment provided that claims for 
secondary victims for mental and nervous shock be limited to persons who witnessed the event or its aftermath.  
That is a limitation.  Those were the amendments we had to deal with in 2003.  Until those amendments are 
made, people - particularly those who have been seriously injured and the secondary victims of homicide - are 
prevented from having the benefit of an increase in compensation that the Attorney General said was necessary 
in 1997.  Those changes were, therefore, held up for three years due to the Attorney General’s personal pride.  
One would think that, if he had held them up for three years, he would get them right, but he has not.  No 
legislation can be guaranteed not to have some little problem.  However, as the Attorney General has held off 
victims from getting this extra money for three years, he could have done a bit better than this Bill.  There are, 
therefore, three drafting errors in the 2003 Act.  I accept that they are not significant errors; they were caused by 
the 2003 Bill.  These are problems we did not have before the 2003 Bill.  These are not problems that have arisen 
from the previous Act.  They are new problems caused by the Attorney General because he wanted to bring in 
his Bill and say, “This is my Bill.”  As it happens, I think the proposed amendments are good amendments.  
They are set out in the second reading speech as follows - 

Paragraphs (c) and (e) of section 35(2) of the 2003 Act limit the eligibility for compensation of 
secondary victims by reference to the victim’s relationship to the incident or to the primary victim.  It 
was intended that secondary claims for mental and nervous shock be limited to cases in which the 
primary victim suffered injury as defined in the 2003 Act.  Injury is defined to mean bodily harm, 
mental and nervous shock or pregnancy.  However, paragraphs (c) and (e) of section 35(2) . . . have 
been drafted to limit compensation to cases in which the primary victim suffered bodily harm as 
opposed to injury.  This means that some classes of secondary victims, which it was not intended to 
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exclude, will not be eligible for compensation.  For example, it was intended that a child who witnessed 
sexual abuse of another would be entitled to claim pursuant to section 35(2)(c).  However, as a result of 
the use of the term “bodily harm” as opposed to “injury”, the child will not be able to claim in those 
circumstances unless the primary victim also suffered bodily harm.  Similarly, a close relative such as a 
parent of a child who was the victim of sexual abuse who was living with the child at the time of the 
offence, as required by section 35(2)(e), will be excluded from compensation . . .  

Hon Simon O’Brien:  Word has got around town that you are speaking and people are flocking in to hear you! 

Hon PETER FOSS:  Of course, yes.  I am glad that I am managing to do that.  I thought that a lot of people had 
given up hope during the government hour! 

Another amendment relates to compensation in cases involving motor vehicles.  The second reading speech 
continues - 

Section 37 of the 2003 Act provides that an assessor must not make a compensation award if satisfied 
that the injury or loss to which the application relates was caused by, or by the driving of, a motor 
vehicle. 

Hon Nick Griffiths interjected. 

Hon PETER FOSS:  That is true.  I am now reading the words of the Minister for Housing and Works.  I confess 
that it is one of the boring parts of the speech.  I do apologise, but I feel it necessary to refer to the words of Hon 
Nick Griffiths. 

Hon Nick Griffiths interjected. 

Hon PETER FOSS:  It is hard actually; I am trying to get the intonation right.  The second reading continues - 

However, the drafting of section 37 has limited the prohibition of compensation to cases where the 
applicant has suffered injury and does not extend to cases in which the application is brought by the 
personal representative of a deceased person. 

Finally, the third amendment relates to compensation reimbursement orders.  The second reading continues - 

The intention of the 2003 Act was to create a single Act governing all aspects of criminal injuries 
compensation law . . .  

I support that.  I must confess that the previous method of assessing compensation through a number of Acts 
depended on when a person was injured and was not a very good method.  This amendment will remove the 
interpretation in the Interpretation Act and will set out a full code of all the provisions for compensation. 

I therefore believe this is a good Bill, although it is a pity we had to have it.  It is a shame that it has taken three 
years to come into the House, during which time victims have been deprived of the capacity for larger 
recompense.  It was quite unnecessary to take three years, given the power to increase compensation by 
regulation.  It was also quite unnecessary in view of the fact that the Attorney General could have amended the 
old Act by introducing the Bill he drafted in 1997 to Parliament the first time it sat.  The Attorney General did 
not even need to wait for Parliament to sit; he could have introduced a regulation on day one of Parliament.  He 
had full authority to do so and had promised the people of Western Australia he would.  It would have been the 
simplest matter to do that, but he chose not to.  We are now seeing one of the consequences of his foolish pride; 
that is, he has ended up having to make these amendments somewhat belatedly.  As they always say, better late 
than never.  I hope that not too many people have been penalised as a result of it. 

HON GIZ WATSON (North Metropolitan) [11.10 am]:  On behalf of the Greens (WA), I will say a few words 
about this Bill and offer our support for it.  I listened with interest to Hon Peter Foss’s contribution to this debate.  
His comments are often colourful and informative.  I was impressed that he found sufficient material in this Bill 
to debate.  Nevertheless, it is probably an issue of not only his experience in this area, but also his personal style.  
I am afraid that my contribution will not be as lengthy. 

Hon Derrick Tomlinson:  But it will be as incisive! 

Hon GIZ WATSON:  I thank the member.  This is a minor Bill.  It is almost in the category of a Bill that could 
be dealt with under the Statutes (Repeals and Minor Amendments) Bill 2004.  We all acknowledge that the Bill 
should have been amended when we first debated it.  I suggest that there was insufficient scrutiny.  I am as much 
to blame as other members for not picking up this error when the House first debated the Bill.  However, the Bill 
could have been referred to the Standing Committee on Legislation, which is an excellent committee.  It is an 
illustrious committee; it does some very good work, particularly in these areas of law.  I am sure that a 
committee inquiry would have picked up an error that all parties agree should have been fixed at the time. 
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No doubt we will hear a response shortly from the minister.  We have heard arguments from the former Attorney 
General about who did what when and whether it should have been done sooner, and the usual debate along 
those lines.  I understand that the Bills chosen to be debated in this place are relatively uncontroversial.  That is 
fair enough.  I must say that this Bill does not give me a lot of scope to speak on because, as Hon Peter Foss 
pointed out, it simply seeks to amend three drafting errors.  Those drafting errors are very minor.  If we were 
having this debate in other circumstances, it would probably last about five minutes.  Having said that, the 
Greens are happy to support this Bill.  In future we might look more closely at referring Bills of this nature to the 
Standing Committee on Legislation to ensure that the time of the House is not consumed in correcting minor 
errors. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [11.14 am]:  I thank Hon Foss 
and Hon Giz Watson for their support of this Bill.  For one moment I thought that Hon Peter Foss was about to 
oppose the Bill.  As he and Hon Giz Watson have pointed out, albeit using different terminology, this Bill tidies 
up relatively minor drafting errors, although they are matters of some importance to those who will be affected.  
I note that Hon Giz Watson made the very incisive observation that perhaps in other circumstances this Bill 
would not have occupied more than five minutes of the time of the House.  Therefore, I do not propose to occupy 
too much more time in my response. 

Hon Peter Foss made reference on a number of occasions to the work of the Attorney General.  Hon Jim 
McGinty has brought before the Parliament an enormous amount of legislation seeking to make our society work 
better in the very important areas of justice. 

Hon Peter Foss:  Some of it is very good. 

Hon NICK GRIFFITHS:  I note the interjection of Hon Peter Foss.  I know that Hon Jim McGinty 
acknowledges, as do I, that good government always builds on the work of its predecessors.  Hon Jim McGinty 
has gone further in seeking to reform our laws.  He has been an outstanding success and I trust he will continue 
with that work for years to come.  It is regrettable that drafting errors occur.  The Act that is to be amended by 
this Bill went through two Houses of Parliament and underwent scrutiny by this House of Review.  At the end of 
the day we are all human.  No-one can be expected to get it right 100 per cent of the time.  However, I trust on 
this occasion that we have got it right.  I thank members for their support of the Bill.   

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Housing and Works), and passed.   
 


